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Dissenting opinion
JUDGE TANAKA

s The question of supervision presupposes the
prima facie continued existence of the Mandate. That is
why this matter was dealt with in detail in the 1950 Ad-
visory Opinion and discussed at length in the preliminary
objections stage of the present cases in connection with
the survival of Article 7, paragraph 2, of the Mandate,
which is concerned with judicial supervision. Because we
can, in the main, agree with what was decided by the Court
in 1950 and 1962, we need not go into the details of the
question.”*?

And

“The Mandates System is generally recognized as a
product of compromise at the peried of its inception
between two principles, annexation and internationaliza-
tion. The principle of international supervision by the
League can be conceived as a product of compromise
between the two extremes. So long as the Mandate sur-
vives, international supervision as a factor of compromise
must be continued by some possible means to prevent
the Mandate from being transformed into a kind of an-
nexation.”*

And

“Nevertheless, we cannot recognize universal succes-
sion in the juridical semse in those cases. Universal
succession between the two entities, namely the League
and the United Nations did not occur. Neither can the
application of the provisions of the trusteeship system on

27 South West Africa (second phase) Judgment, 1966, at pp. 268-269.
28 Ibid., at p. 273.
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the Mandate be recognized without the conclusion of a
trusteeship agreement.  But nobody would wonder that
the Mandatory’s power oncc exercised on behalf of the
League, from the necessity of circumstances, becomes
exercised on behalf of the United Nations, and conse-
quently the international supervisory power, once belong-
ing to the League, now belongs to the United Nations.
The acceptance of this power and with it the responsibility
by the United Nations does not appear to constitute wultra
vires because the matter concerning the tutelage of back-
ward peoples without doubt lies within the scope and
limit of the objectives of the United Nations."??

And

«Undoubtedly a Court of law declares what is the
law, but does not legislate. In reality, however, where
the borderline can be drawn is a very delicate and difficult
matter. Of course, judges declare the law, but they do not
function automatically. We cannot deny the possibility of
some degree of creative clement in their juridical activities.
What is not permitted to judges, is to establish law inde-
pendently of an existing legal system, institution or norm.
What is permitted to them is to declare what can be
logically inferred from the raison d’ etre of a legal system,
legal institution or norm. In the latter case the lacuna in
the intent of legislation or parties can be filled.

S far as the continuance of international supervi-
sion is concerned, the above-mentioned conclusion cannot
be criticised as exceeding the function of the Court to
interpret law. The Court’s Opinion of 1950 on this ques-
tion is not creating law simply for the reason of necessity
or desirability without being founded in law and fact. The
survival of the Mandates despite the dissolution of the

29 South West Africa (second phase) Judgment, 1966, at p. 274-275.
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League, the importance of international supervision in the
Mandates System, the appearance of the United Nations
Wwhich, as the organized international community, it charac-
terized by political and social homogenity with the defunct
League of Nations, particularly in respect of the “sacred
trust” for peoples who have not yet attained a full
measure of self-government, and the establishment of the
international trusteeship system, the Respondent’s mem-
bership in the United Nations, and, finally, the refusal by
the Respondent to conclude a trusteeship agreement as
¢xpected by the Charter : these factors, individually and
as a whole, are enough to establish the continuation of
international supervision by the United Nations,’30

JUDGE PADILLA NERVO

““I'he necessity for supervision continues to exist, It
cannot be admitted that the obligation to submit to super-
vision has disappeared, merely because the supervisory
organ under the Mandates System has ceased to exist,
when the United Nations has another international organ
performing similar supervisory functions.’’st
And

“The new concept of the “sacred trust of civilization”
creates a new sense of international responsibility, which
requires consultation with (he peoples of the mandated
territories and with the appropriate international organs,
and to take into account their will and consent as a sine

qua non condition for effecting changes in the status of
such territories,"32

Comments

Judge Tanaka was of the view that ““the question of super-
vision presupposes the prima facie continued existence of the

30 South West Africa (second phase) Judgment, 1966, at p. 277.
31 1bid., atp. 459,

32 Ibid., at p. 465.
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Mandate” and that the latter qucstion_ \.vas dealt with at length
by the Court in its 1950 Advisory Opinion and 1962 Judgn;cx:t.
Judge van Wyk pointed out that the a'uthors of the Max; a‘es
System did not foresee situation resulting from the dissolution
of the League and, therefore, did not pr.ov1de fo.r ic same. He
expressed the view that in its 1950 Advisory F)pmlon the CO}th
resorted to legislation, (which is not its function), afFer having
failed to discover a common intention of the parties to the
Covenant, the Mandate and the Charter, to the effect .that the
international supervision over mandates should contlflue af_’ter
dissolution of the League. According to him, *the mt‘entlon
of the parties as expressed by words used by them, read .m th,e:
light of the surrounding circumstances a.nd. other cvidence
should be the guiding factors. The Court, in its 1966 Judgment,
also expressed the view that it is not open to the Court to sup-
ply “an omission resulting from the failure of those concerned
to foresee what might happen’, or to presume that the authors
of the System could have intended a particular course of
action.

On the other hand, Judge Tanaka, while agreeing th_at
the Court’s function is to declare “the law” and not to legis-
late, expressed the view that it was difficult to draw a border-
line between them, and that “the possibility of some degr.ee of
the creative element” in the juridical activities of the judges
cannot be denied. According to him, the judges C.ou.ld not be
permitted “to establish law independently of an e‘mstmg system,
institution or norm.” But they are always permltted' to. dr.aw
inferences from ““the raison d’ detre” of such system, lnStlt.UtIOI’l
or norm and, if nesssary, also to fill the lacunae in the intent
of legislation or parties” in this manner. Ju<'ige Tanaka .a‘lso
expressed the view that principle of internatpnal supf:rvmon
was a product of compromise between annexation ax?d interna-
tionalization of the territory concerned and that it becomes
necessary to continue this compromise as long as the purpose
of the Mandate is not achieved. Without such supervision,
annexation of the mandated territory would occur.
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Judge Padilla Nervo was of the view that the concept of
“sacred trust of civilization™ had given birth to “international
responsibility which requires consultation with the peoples of
the mandated territories and with the appropriate international
organs”, and that the necessity for international supervision
continued to exist. The Court, in its 1950 Advisory Opinion,
had also cxpressed a similar view commenting upon the said
opinion. Judge Tanaka said that the Court did not create law
“simply for the reason of necessity or desirability without
being founded in law and fact.”” According to him, continua-
tion of international supervision is established by many factors,
such as survival of Mandate on dissolution of the League; the
fact that international supervision plays an important role in
the Mandates System; the appearance of the United Nations,
the “organized international community” similar to the League
in political and social objectives, “particularly in respect of the
“sacred trust” for peoples who have not yet attained a full
measure of self-government™; the U.N. Trusteeship System;
South Africa’s membership in the United Nations; and its
refusal ““to conclude a trusteeship as expected by the Charter™.

On the other hand, Judge van Wyk denied that the Man-
datc instrument embodied an implied term or concept like the
“organized international community™ and expressed the view
that the concept has no legal significance irrespective of its use-
fulness in describing “a collectivity of States’’. He emphasized
that the object of interpretation was to find the true common
intention of the parties”, and that the principle of effectiveness
‘“‘cannot operate to give an agreement a higher degree of effici-
ency than was intended by the parties™. Judge van Wyk favo-
ured the principle of “literal interpretation™.

On the question of the League’s functions vis-a-vis the
Mandates passing on to the United Nations, Judge Tanaka was
of the view that, even though universal succession between the
League and the United Nations did not take place, “the
Mandatory’s power once exercised on behalf of the League,
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from the necessity of circumstances, becom_cs exercised ort ,be-
half of the United Nations.”” This is not in any event ‘uitra
vires because the matter concerning the tutelage of. packtvard
peoples without doubt lies within the scope and hn.m of (tihe
objections of the United Nations.” In this conne;tlon Judge
Jessup, in his dissenting opinion to the 1966 J.udgment,
quoted from a memorandum prepared by the Secretariat »of the
United Nations in 1950 at the request of the Economic and
Social Council on the question of the then legal status of Fhe
regime established by and under the League for the protection
of minorities. The relevant quotation runs as follows :

«It is true, as has been stated above (P. 11) that the
United Nations is not legally the successor of -the
League of Nations. ... Nevertheless, the United
Nations, like the League of Nations, is the represel'l—
tative organ of the international community, and in
this capacity is naturally called upon to 'assurrlle th.e
functions exercised by the League of Nations vis-a-vis
States which had entered into obligations“towards
organs of the League of Nations.” (P. 14) *
However, Judge van Wyk pointed out “that S(?uth
Africa had never agreed to substitution of the United Nations
for the League.”® He also emphasized “the 'important
differences between the League and the United N‘dthﬂS,' p.ar-
ticularly the procedural provisions relating to the 'fUIl'C\'.lOIllT_lg
of their organs.”” On the other hand, the Court, in Iis 19_30
Advisory bpinion, and Judge Tanaka and Judge Padilla
Nervo, in their dissenting opinions to the 1966 Judgment
emphasized the fact that the United Nations has anoth.er m.ter-
national organ performing similar, though not identical,
supervisory functions.” Judge Tanaka also expressed 1'he
view that “the international supervisory power, -oncc belonging
to the League, now belongs to the United Nations.”

33 South West Africa (second phase) Judgment 1966, at p. 420.

34 According to Justice M. Hidayatullah of the Suprcm;: Court of India:
See his book on The South West Africa Case at p. 45.
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4. The controversy examined in the light of original terms of

the Mandate

1966 Judgment

Separate opinion

JUDGE VAN WYK

“Moreover, such an implied term would go beyond
the declared scope and object of the instruments in
question. It is true that the general object of the parties
was that the principle should be applied ‘“that the well-
being and development” of the peoples of South West
Africa “should form a sacred trust of civilization” ; but
their object was also that this purpose should be achieved
in a particular manner, i. e., within the framework of
Article 22 of the Covenant. The object was, in a sense,
to define the international status of South West Africa,
to create an international regime ; but an integral part of
the definition of the regime, was supervision by the
Council of the League. This appears clear not only from
the very provisions of Article 22 of the Covenant, but
also from the travaux preparatoires, which reveal that the
general provisions would not have been agreed to had the
Article not contained the specific provisions relating to the
methods devised to give practical effect thereto. ...”

And

“It is sigaificant that no State which was a party to
the Covenant of the League - or any other State for that
matter - at any material time alleged that the Mandate
instrument must be interpreted as embodying an implied
term to the effect that Respondent would wupon the
dissolution of the League become obliged to report and
account to another body, such as, for example, the
General Assembly of the United Nations

35 South West Africa (second phase) Judgmens, 1966, at p. 86.
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«A finding that the functions of the. Council 0;"
the League, under the Mandate Declaration, als) r'erz:le
with Article 22 of the Covenant of th.e League,. teca i
vested in the organs of the United }\Iatlons b?/ \ill‘ :1;: ;
an implied provision in the said ms.trumenm 1\;0? 'Ol;::,!e
beyond their declared scope and object, wo:; ‘mlence
radical changes thereto, and would not only f) v1ot =
to their clear and express language bu.t would amounmon
a total disregard of the evidence relat_mg to the' come 5
intention of the parties. Such a ﬁndl.ng \‘vou_ld \mlzos &
obligation on the Respondent to which it d'ld r:o ngkeé
and to which it would not have agr.eed ‘had it b}en i
to do so. It would constitute legislation t.)y lt :f otl}llis
disguised as interpretation. No Court, 1‘nc ubllflgations
Court, has the power to make a party’'s oblig

different from, or more onerous than, those to which he

v 36
has consented. . . . -

And 21 ' -
£ an examination of the discussions and re

comme'r.m.ciél.tions of the Preparatory COnl.miSSI(Tn. rev::}z;l‘st
that its members ...... were not under the impression e
the Covenant of the League, or the .Mandate Dec i\}rlir
tions, or the Charter of the United Natlof1s, or afny (:'0 :
instrument, had the effect of transf.errmg the uncd1 tr;S
of the Council of the League relatl.ve to tY}e.Man z:xrhe
to any of the organs of the United Nations.

n further reveals that Respondent did not, by

examinatio G

conduct or otherwise, agree to such a substitution.

Dissenting opinions

JUDGE WELLINGTON KOO
in the words of

£ the t rinciples s, ‘
e el “the principle

Article 22, paragraph 1, of the Covenant,

1 Afr . 90-91.
36 South West Africa (second phase) Judgment, 1966, at pp. 2
37 Ibid., at p. 96.
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that the well-being and development of such peoples
form a sacred trust of civilization™ ...... Whatever power
and authority the Mandatory possesses under the
Mandate are clearly not conferred to serve his own
ends or to enure to its own benefit or advantage, but
solely for the purpose of enabling it to fulfil its obliga-
tions...... AL

“The second cardinal principle of the Mandates System
is international accountability for the performance of the
sacred trust. It is broadly sanctioned by paragraphs 7, 8
and 9 of Article 22 of the Covenant and more concretely
by the provisions of Articles 6 and 7 of the Mandate
Agreement...... In short, international accountability
necessarily comprises the essential obligations of submission
to international supervision and control of the Manda-
tory’s administration of the mandated territory and accep-
tance of the compulsory jurisdiction of the Permanent
Court in any dispute between it and another Member of
the League of Nations relating to the interpretation or
the application of the provisions of a given Mandate.

“These obligations constitute a fundamental feature
of the Mandates System. The dissolution of the League
of Nations and the disappearance of the Council and the
Permanent Court did not terminate them...... In regard
to the obligation of international accountability as
embodied in the relevant provisions of the Covenant and
the Mandate for South West Africa, it had, by virtue of
the principle of severability under international law,
remained in existence, though latent after the disappear-
ance of the Council and the Permanent Mandates Com-
mission of the League. It only required an arrangement
as envisaged in the resolution on Mandates unanimously

38 South West Africa (second phase) Judgment, 1966, at p. 233.
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‘ adopted by the Assembly of the League of Nations at its
last meeting on 18th April 1946, including the con-
currence of the Respondent.” *

JUDGE TANAKA

“From a purely contractual and individualistic viev?'-
point the Mandate would be a personal relationship
between the two parties, the existence of which depends
upon the continuation of the same parties. For instance,
a Mandate contract in private lapses by reason of the
death of the mandator. But the international Mandate
does not remain, as we have seen above, purely a relation-
b ship, but an objective institution, in which szveral ki.nds .of

interests and values are incorporated and which maintains
independent existence against third parties. The Mandate,
f as an institution, being deprived of personal character, must
| be placed outside of the free disposal of the original party
because its content includes a humanitarian value, namely
the promotion of the material and moral well-being of the
inhabitants of the territories...”*

And

“The Respondent, while denying its obligations to
submit to supervision, insists on preserving its rights or
authority to administet the Territory. It seems that tbe
Respondent recognizes the severability of its rig.hts fr.om its
obligations, an attitude which is not in confirmity with the
spirit of the Mandates System.”"!

A -

Comments

According to Judge van Wyk there was no implied term
in the Covenant or the Mandate to the effect that the United

39 South West Africa (second phase) Judgment, 1966, at p. 235.
40 Ibid., at p. 268.
41 Ibid., at p. 273.
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Nations would step into the League’s shoes in relation to affairs
of Mandates after the demise of the League. According to him,
such an implied term “would go beyond the declared scope and
object of the instruments in question”, “and would not only do
violence to their clear and express language but would amount
to a total disregard of the evidence relating to the common in-
tention of the parties.” He also pointed out that no State at
any material time alleged the existence of such an implied term ;
that the members of thz Preparatory Commission (established to
formulate recommendations regarding transfer of certain func-
tions from the League to the United Nations also did not think
that there was any such implied term in the Covenant, or the
Mandates ; and that to imply such a term would constitute an
act of legislation on the part of the Court (See Annexure IV to this
Study). Judge Tanaka characterized this as a purely contractual
and individualistic viewpoint, and expressed the view that the
Mandate was not “purely a relationship, but an objective
institution, in which several kinds of interests and values are
incorporated and which maintains an independent existence.”
As such, it becomes necessary to place the Mandate “outside of
the free disposal of the original parties.”

Judge van Wyk himself admitted that the general object
of the parties was that the principle should be applied *“that the
well-being and development” of the peoples of South West
Africa “should form a sacred trust of civilization™, but their
object was also that this purpose should be achieved in a parti-
cular manner, i.e., within the frame work of Article 22 of the
Covenantl.” As regards the latter viewpoint, one may ask : If
it becomes impossible to realize the gencral object in the given
manner, does it mean that the general object should not be rea-
lized at all ? Obviously, in such a situation the duty would be
to realize the said object in a manner which is similar, though
not identical to the same, rather than to let the same remain
unrealised. The object is certainly more important than the
structure, and certainly there should not be any objection to
using an available structure which is similar to the one which

v—f
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was stipulated originally, but which disappeared. Judge Tanaka
also emphasized that the content of the Mandates System “in-
cludes a humanitarian value, namely the promotion of the mate-
rial and moral well-being of the inhabitants of the territories.”

Judge Wellington Koo pointed out two cardinal principles
of the Mandates System, namely (i) the principle of “well-being
and development™ of the inhabitants of the territory as embo-
died in Article 22(1) of the Covenant, and (ii) the principle of
international accountability as embodied in paragraphs 7, 8 and
9 of Article 22 of the Covenant and Articles 6 and 7 of the Man-
date (See Annexures | and 11 to this Study). According to him,
these obligations of the Mandatory constitute a fundamental
feature of the Mandates System™ and were not terminated by
the dissolution of the League. Moreover, whatever powers were
given to the Mandatory were for the purposes of the first
principle, and the second principle works as a security of the
“sacred trust”. Further, international accountability, as pro-
vided under the Covenant and Mandates remained intact “by
virtue of the principle of severability under international law.”
Judge Tanaka expressed the view that the rights and powers of
the Mandatory could survive only alongside with the obliga-
tions, and not independently of them, and that the principle of
severability cannot be utilised by the Respondent to claim that
his powers under the Mandate remained, while the obligations
disappeared alongwith the League.

According to Judge van Wyk, the Mandatory could not
be subjected to more onerous obligations than those incumbent
upon it under the Covenant. Can it be said that a supervision
by the United Nations of the *sacred trust” would result in
more onerous obligations upon the Mandatory ? Judge van
Wyk’s observation seems to be highly doubtful.

5. The controversy examined in the light of events immediately
preceeding dissolution of the League
1962 Judgment
“It is clear from the foregoing account that there was
4 unanimous agreement among all the Member States
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present at the Assembly meeting that the Mandates should
be continued to be exercised in accordance with the obli-
gations therein defined although the dissolution of the
League, in the words of the representative of South Africa
at the meeting, “will necessarily preclude complete com-
pliance with the letter of the Mandate,” i.e. notwithstand-
ing the fact that some¢ organs of the League like the
Council and the Permanent Mandates Commission would
be missing. In other words the common understanding
of the Member States in the Assembly—including the
Mandatory Powers—in passing the said resolution, was to
continue the mandates, however, imperfect the whole sys-
tem would be after the League’s dissolution, and as much
as it would be operable, until other arrangements were
agreed upon by the Mandatory Powers with the United
Nations concerning their respective Mandates.”" 12

Dissenting opinion

SIR PERCY SPENDER AND SIR GERALD
FITZMAURICE

“The contrast between the original Chinese draft and
the one eventually adopted constitutes an additional reason
why we find it impossible to accept the view... that the
functions of the League Council in respect of Mandates
had passed to the United Nations, for this was the very
thing which the original Chinese draft proposed but was
not adopted.”

1966 Judgment

Separate Opinion

JUDGE VAN WYK

“If the purpose of the final League resolution was to
record, or to incorporate, an agreement in terms of which

42 South West Africa Case, Preliminary Objections, Judement : 1.C.J.

Reports 1962, at p. 341.
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the Mandatorics were to submit annual reports to the
United Nations, and to submit to the supervision of the
United Nations, the provisions of the original Chinese
draft would have been retained as expressing the intention
of the parties. The fact that the express provisions in the
first draft were deleted, can in the circumstances lead to no
other conclusion than that no agreement embodying such
provisions was arrived at. Any suggestion that the p.all'tics
deliberately refrained from retaining the express provisions
of the original Chinese draft bzcausz thzy preferred a tacit
agreement to an express one in regard _to this importax?t
matter would be so nonsensical as not to merit _any consi-
deration. The omission of the said provisions in the later
draft and in the resolution constitutes conclusive proof
that that meeting of minds which was necessary to bring
about an agreement concerning the transfer to the United
Nations of supervisory powers in respect of Mandates was

144

lacking.
And

«The Board of Liquidation of the League (which
consisted of representatives of nins ex-members of the
League) were required by the League on its dissolution “to
have regard in the performance of its task to all the rele-
vant decisions of the Leaguc Assembly taken at its last
session.” The Board evidently did not regard the afore-
said resolution of 18 April 1946 as embodying international
agreements transferring the supervisory functions of the
League to the United Nations...... 3

And

« ... But even if the resolution can at all be regarded
as being in the nature of a treaty, it cannot,have the effects
aforestated. It cannot embody more than the expressed

44 South West Africa Cases (second phase) Judgment. 1966, at p. 112,
45 Ibid.. at p. 113,
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intention of the partics. At most it would (on the assump-
tion that it is a treaty) constitute an agreement that the
Mandatories would continue to administer the territories
for the well-being and development of the peoples con-
cerned in accordance with the obligations contained in the
respective Mandates. The aforesaid resolution does not
refer to any undertaking to continue to report and
account. As I have indicated this omission was not acci-
dental but deliberate.’'48

And

“However, be that as it may, it should be remember-
cd that the resolution by itself has no legal significance :
it is a recommendation to the Government (i.e. the Man-
datory) and not an act of utterance by the Govern-
ment...... L

Dissenting opinions

JUDGE WELLINGTON KOO

‘«...For by paragraph 3 of the above-cited resolution,
the Respondent, like the other Mandatory Powers and
remaining Members of the League, recognized the corres-
pondence to each other of the principles of the trusteeship
system and the Mandates System and by paragraph 4 it
undertook to make an arrangement with the United
Nations by mutual agreement relating to the Mandate for
South West Africa.’™#

JUDGE PADILLA NERVO

“The resolution of the League’s Assembly of 18
April 1946 had to recognize that the functions of the
League terminated with its existence, at the same tume the

46 South West Africa (second phase) Judgment, 1966, at p. 115,
47 Ibid., at p. 121.
48 Ibid., at p. 237,
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Assembly recognized that Chapters X1, X1l and XIII of
the Charter embodied the principles declared in Article
22 of the Covenant of the League of Nations.

“In paragraph 4 of that resolution, the Mandatory
Powers recognised that some time would lapse from the
termination of the Leaguc to the implementation of the
trusteeship system, and assumed the obligation to conti-
nue nevertheless, in the meantime, to administer the
territories under Mandate, for the well-being of the peoples
concerned, until other arrangements have been agreed
between them and the United Nations.

“The Assembly undeistood that the Mandates were to
continue in existence until “other arrangements’ were
established, concerning the future status of the territory.

“Maintaining the “status quo’’ meant , to administer
the territory as a sacred trust and to give account and
report on the acts of administration.

“These are decisive reasons for an affirmative answer
to the question whether the supervisory functions of the
League are to be exercised by the new international orga-
nization created by the Charter.”™*”

And

“The resolution of 18 April 1946 of the Assembly
of the League presupposes that the  supervisory
functions exercised by the League would be taken
over by the United Nations, and the General Assembly
has the competence derived from the provisions of Article
10 of the Charter, and is legally qualified to exercise such
supervisory functions.®

JUDGE JESSUP

“It is not surprising that Counsel for Respondent

should hit upon the contrast between these two resolutions

49 South West Africa (second phase) Judgment, 1966, at p. 459,
50 Ibid., at p. 460.
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to support the argument that the rejection of the original
Chinese resolution proved that the United Nations did
not agree that it had any responsibilities in regard to the
Mandatory regime which had functioned under the League
of Nations. However, as anyone familiar with proceed-
ings in the United Nations would know, it is always
dangerous to draw inferences from the fact that a particu-
lar resolution is not adopted or its ‘sponsor withdraws it.
Many reasons may enter into the unwillingness of delega-
tions to votec for a particular proposition which may
have been introduced as a ballon d’ essai, or for other
reasons..... e

Comments

On April 9, 1946, the Respondent made the following

statement at the final plenary meeting of the League Assembly :

“It is the intention of the Union Government at the
forthcoming session of the United Nations General
Assembly in New York, to formulate its case for
according South West Africa a status under which it
would be internationally recognised as an integral
part of the Union. As the Assembly will know, it is
already administered under the terms of the Mandate
as an integral part of the Union. In the meantime,
the Union will continue to administer the territory
scrupulously in accordance with the obligations of the
Mandate, for the advancement and promotion of the
interests of the inhabitants, as she has done during the
past six ycars when meetings of the Mandates Com-
mission could not be held.

“The disappearance of those organs of the League con-
cerned with the supervision of Mandates, primarily

the Mandates Commission and the League Council,
with necessarily preclude complete compliance with

S1 South West Africa (second phase) Judgment, 1966, at p. 348,

201

the letter of the Mandate. The Union Government will
nevertheless regard the dissolution of the League as in no
way diminishing its obligations under the Mandate, which
it will continue to discharge with the full and proper
appreciation of its responsibilities until such time as other
arrangements are agreed upon concerning the future status
of the territory.” (See Annexure V to this Study).

The Court, in its 1962 Judgment, held that inspite of
the fact that complete compliance with the Mandate is not
possible on account of dissolution of the Mandate, as also
alleged by Respondent in the aforesaid statement, ‘“there
was a unanimous agreement among all the Member States
present at the Assembly meeting that the Mandates should
be continued to be exercised in accordance with the obli-
gations therein defined.”” The alleged agreement was
contained in the resolution of the League Assembly (dated
18 April 1946), which provided as follows :

“The Assembly :

Recalling that Article 22 of the Covenant applies to
certain territories placed under Mandate the principle that
the well-being and development of peoples not yet able to
stand alone in the strenuous conditions of the modern
world form a sacred trust of civilization.

1. Expresses its satisfaction with the manner in which the
organs of the League have performed the functions
entrusted to them with respect to the Mandates Sys-
tem and in particular pays tribute to the work accom-
plished by the Mandates Commission ;

2. Recalls the 10le of the League in assisting Iraq to
progress from its status under ‘A’ Mandate to a con-
dition of complete independence, welcomes the
termination of the mandated status of Syria, the
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Lebanon and Transjordan, which have, since the last
session of the Assembly, become independent members
of the world community ;

3. Rccognizes that, on the termination of the League’s
existence, its functions with respect to the mandated
territories will come to an end, but notes that Chap-
ters X1, X1I and XII1 of the Charter of the United
Nations embody principles corresponding to those
declared in Article 22 of the Covenant of the
Leaguc ;

4. Takes note of the expressed intentions of the members
of the Leaguc now administering territorics under
Mandate to continue to administer them for the
well-being and development of the peoples concerned
in accordance with the obligations contained in the
respective Mandates until other arrangements have
becn agreed upon between the United Nations and
the respective Mandatory powers.” (See Annexure VI
to this Study).

According to the 1962 Judgment, the common understand-
ing of the League Members in passing the said resolution ‘“was
to continue the Mandates, however imperfect the whole system
would be after the League’s dissolution, and as much as it would
be operable™ until alternative arrangements with the United
Nations are concluded. On the other hand, Judge van Wyk,
in his separate opinion to the 1966 Judgment, pointed out that
the Board of Liquidation of the League did not regard the said
resolution “as embodying international agreements transferring
the supervisory functions of the Leaguc to the United Nations,"
and that it was merely a recommendation by the League to the
Mandatory and did not constitute an obligation assumed by the
latter. (The resolution was passed unanimously by the
League Assembly and with the affirmative vote of the Respond-
ent, and it referred to the aforesaid statement by the Respond-
ent). According to him, even if the resolution is regarded to
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be a treaty, it would at best cast an obligation on the Man-
datory to continue to administer the territory for the well-being
and development of the inhabitants of the territory in accordance
with the obligations under the Mandate. He expressed the
view that lhg resolution certainly did not cast an obligation
upon the Mandatory to report and account to nny[wd)" and th‘;}t
the omission in this respect was “not accidental but deliberate.

Judge Wellington Koo and Judge Padilla Nervo did not
agree \\'ill; Judge Wyk’s views. They pointed out that i_n para-
graph 3 of the resolution, the similarity between the principles
of the Mandales and Trusteeship systems is recognised, and
that paragraph 4 refers to an express undertaking of the Man-
datory to continue to administer the territory in accordance
with the obligations under Mandates, until alternative arrange-
ments with the United Nations were completed (See Annexures
I and 1L to this Study). Judge Padilla Nervo also expressed the
view that “maintaining the “status quo™™ meant to administer the
territory as a sacred trust and to give account and report on the
acts of administration™, and that this established that the super-
visory functions were to be exercised by the United Nations
whose Charter embodied principles similar to those of the
Mandates System.

The above-mentioned resolution was adopted after the
two Chinese drafts had been considered by the Assembly and
after the first Chinese draft was withdrawn. The first draft read

as follows :

“The Assembly,

Considering that the Trusteeship Council has not yct
been constituted and that all mandated territories under
the League have not been transferred into territories under
trustecship;

Considering that the League’s function of supervising
mandated territories should be transferred to the United




